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The recent real estate boom that carried value 
endlessly upwards obscured the commercial rele­
vance ofthe 2005 Amendments to the Bankruptcy 
Code, including the new importance of "single 
asset real estate" (SARE). Now, the sub-prime 
mortgage crisis has dashed residential markets, as 
evidenced by the Chapter 11 filings in the past 
several months by major national home build­
ers such as Neumann Homes, Levitt and Sons, 
Dunmore Homes, TOUSA Inc., and others. In 
addition, commercial real estate developers and 
development projects are coming under increas­
ing pressure as credit tightens and sources of 
needed capital become more difficult to tap. It is 
now clear that the definition of "single asset real 
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estate," and the special rules that apply to SARE 
cases, are of material relevance to a wide range of 
real estate players. 

Why Should You Care? 
When rules governing so-called "single as­

set real estate" cases were first added to the 
Bankruptcy Code in 1994, many large money 
players dismissed the provisions as irrelevant be­
cause they only applied in cases involving less 
than $4 million of debt secured by the debtor's 
single real estate asset. The 2005 Amendments 
eliminated the debt cap. As a result, single asset 
real estate provisions may now be pivotal to many 
large cases that revolve around real estate. 

What is Single Asset Real Estate? 
Bankruptcy Code section 101 (SIB) defines 

"single asset real estate" as "real property con­
stituting a single property or project, other than 
residential real property with fewer than 4 resi­
dential units, which generates substantially all of 
the gross income of a debtor who is not a family 
farmer and on which no substantial business is 
being conducted by a debtor other than the busi­
ness of operating the real property and activities 
incidental." 

Every apartment building, shopping center, 
and office building that is the sole asset of a debt­
or, including a special purpose or single pnrpose 
vehicle, will be the subject of a SARE case if it 
satisfies all three of the statutory criteria, regard­
less ofthe amount of debt involved. Because large 
developers often create an SPV for each new ven­
ture, many of the housing projects that are injeop­
ardy as a result of the current credit crunch may 
become SARE debtors. 

(i) "Single property or project" 

This criterion requires SARE treatment of ev­
ery debtor that owns either a single property, or 
multiple properties that are considered to be a 
single project because they are "operated under a 
common design or plan."1 

(ii) Generates "substantially all of the gross 
income of a debtor" 

This criterion excludes from SARE treatment 
debtors who own a single piece of real property 
but also have other income-generating operations 
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or assets.2 This criterion does not necessarily ex­
clude a debtor whose sole asset is undeveloped 
real property that generates no income] 

(iii) No "substantial business" "other than the 
business of operating the real property and 
activities incidentaJ" thereto 

This criterion exempts from SARE treatment a 
debtor that owns a single income generating real 
estate asset on which the debtor conducts busi­
ness operations that go beyond the business of op­
erating the real property, and has enabled various 
real estate-related enterprises to avoid application 
of the SARE provisions4 

Why SARE Matters 
SARE debtors are subject to special constraints 

imposed by 11 U.S.c. § 362(d)(3) that potentially 
limit the debtor's strategic options in its efforts to 
reorganize. Most materially, within the later of 
90 days after a SARE debtor's banhuptcy case 
commences and 30 days after the court finds the 
debtor is subject to the SARE provisions, the 
SARE debtor must either "file a plan of reorga­
nization that has a reasonable possibility of be­
ing confirmed within a reasonable time;" or be­
gin making monthly payments "to each creditor 
whose claim is secured by such real estate (other 
than a claim secured by a judgment lien or by an 
unmatured statutory lien) ... in an amount equal 
to interest at the then applicable nondefault con­
tract rate of interest on the value of the creditor's 
interest in the real estate." If the debtor fails to 
either make the requisite payments or file a plan 
within the applicable time frame, the Bankruptcy 
Code provides that "the Court shall grant relief" 
from the automatic stay "such as by terminating, 
annulling, modifying, or conditioning such stay."5 
A bankruptcy court may extend the "payor plan" 
deadline upon a debtor's showing of "cause." 

Nothing precludes a party in a SARE debtor's 
case from seeking stay relief under the other sub­
sections of section 362( d). However, a secured 
creditor in a SARE case enjoys a reduced burden 
under section 362(d)(3). Upon a showing that the 
creditor holds a claim secured by the debtor's sin­
gle asset real estate, "the burden is on the debtor 
to either pay the creditor in a timely manner or 
prove that the debtor has filed a plan of reorga-
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nization that has a reasonable possibility of be­
ing confirmed within a reasonable time." Simply 
by waiting at least 90 days after the petition date 
before seeking relief against a SARE debtor, a se­
cured creditor Cal1 seek stay relief, but avoid the 
costs and risks of litigating ancillary issues, such 
as whether the debtor has equity in the property, 
or whether cause otherwise exists to grant relief. 6 

Of course, secured creditors also can seek alter­
native avenues of relief, such as dismissal of the 
bankruptcy case for bad faith, which also may be 
bolstered by the debtor's SARE status.' 

Secured creditors should not expect their course 
through Chapter 11 with a SARE debtor to be en­
tirely free of obstacles. Debtors can be expected 
to raise every colorable argument against applica­
tion of the SARE rules, and to urge delay if they 
are found to own single-asset real estate. They 
also may delay enforcement of SARE remedies 
by initiating complex valuation proceedings and 
instigating intercreditor battles. 

Contesting Applicability 
Debtors may engage in a variety of activities to 

avoid SARE status in banhuptcy. A debtor that 
owns a single property or project may attempt 
to acquire a second one before bankruptcy. A 
pro-SARE creditor should scrutinize every such 
acquisition, to be sure it constitutes a bona fide 
transaction and not simply a ruse designed to 
avoid application of the SARE rules. For exam­
ple, in a case where the debtor's shareholder con­
tributed a second real property asset just months 
before the bankruptcy filing, the debtor purport­
edly assumed debt encumbering that asset, so that 
it had two properties and two secured creditors. 
Discovery revealed that the contribution was a 
sham, and the new secured debt actually was as­
sured of repayment through a letter of credit pro­
cured by the shareholder, not through the prop­
erty. Although, in the foregoing case, the sham 
transaction was meant to create an impaired class 
that would vote in favor of a plan that crammed 
down the lender on the primary asset, this type of 
ploy also may be attempted in an effort to defeat 
SARE treatment. Similarly, multiple SARE debt­
ors may elect to merge into a single entity, or into 
their parent, thereby stepping out of the statutory 
SARE definition, even though doing so probably 
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will result in the violation of negative covenants 
in their loan documents. In addition, if they do 
not merge prepetition, they, or their creditors, may 
seek to break out of the SARE rules postpetition 
through substantive consolidation of the entities 
and their assets and liabilities. 

A debtor also may attempt to diversify its busi­
ness activities in anticipation of bankruptcy, in 
order to support an argument that it engages in 
business operations in addition to owning and op­
erating real estate. For example, a debtor marina 
was exempt fj'om SARE treatment where, in ad­
dition to generating rental income from mooring 
boats, it also generated revenues by storing, re­
pairing, and winterizing boats; providing showers 
and a pool; and selling gas and concessions' A 
debtor-owner of a full service hotel similarly was 
exempt from SARE treatment because, in addi­
tion to collecting rack rates, it generated revenues 
by operating a gift shop, a bar, and a restaurant in 
the hotel.' Such ancillary enterprises may provide 
a shield from SARE treatment even where they do 
not generate significant additional revenues. 10 

All such activities bear scrutiny. In the first in­
stance, many may violate single purpose represen­
tations or covenants made by the debtor in finan­
cial or organizational documents. Alternatively, 
the debtor may not actually be the entity conduct­
ing the business activity upon which it seeks to 
rely to avoid SARE status. A debtor may own the 
office building, but not actually operate the spa, 
commissary, or other services that are available to 
tenants in the building. The debtor may own the 
golf course, but not really operate the business, 
A third party may have contracted for the right to 
run the pro shop or lease the carts. I I 

The debtor in In re Kara Homes, Inc. 12 attempt­
ed, unsuccessfully, to take advantage of the diver­
sified business operations strategy. Like many of 
the residential real estate developers now in or 
heading toward bankruptcy, Kara Homes owned 
multiple affiliated, single-asset entities, each of 
which owned, developed, and sold homes in a dis­
crete housing project. Kara Homes provided all of 
the construction, maintenance, and sales services 
required for each affiliate's proj ect, as well as all 
necessary personal services. When Kara and its 
affiliates filed their respective Chapter 11 peti-

14 

lions, each affiliate checked the box indicating 
that it was filing a single-asset real estate case.13 
Concurrently, however, each challenged its status 
as a SARE debtor by filing a complaint seeking 
a declaratory judgment that the affiliated entities 
were not SARE debtors, and alternatively moving 
for an order extending the deadline to pay interest 
or file a confirmable plan from 30 days to 60 days 
after the date of the SARE determination.!4 

The Kara SARE exemption argument relied 
on the contention that each affiliate engaged in 
substantial business activities including purchas­
ing land, planning and building residential com­
munities, and conducting myriad activities related 
to the projects located on its real estate." The 
court disagreed that these "other activities" con­
stituted unrelated business activities sufficient to 
exempt the debtors from SARE status because no 
one "could reasonably expect to generate income 
from the activities undertaken by the affiliated 
debtors if the eventual sale of the real estate were 
not possible,"" 

A reluctant SARE debtor may attempt to buy 
time by forgetting to check the petition box ad­
mitting that it is filing a SARE case. Because 
the right to relief under section 362(d)(3) does 
not arise until the later of 90 days after the filing 
and 30 days after the date the court determines 
whether a debtor satisfies the SARE criteria, a 
lender should act quickly to seek a judicial deter­
mination of the debtor's SARE status. Notably, 
a debtor tactically may benefit from having a 
SARE determination made sooner rather than 
later once its case is commenced, so that it is 
not squeezed into a 30-day window in which to 
muster its resources to either present a confirm­
able plan of reorganization or commence mak­
ing payments to its secured creditors. 

Extending Time for "Cause" 
If the debtor cannot avoid the conclusion, ulti­

mately, that it is a SARE debtor, it still may seek 
to establish "cause" for an extension of the 90-
day "payor plan" deadline, Some courts have 
acknowledged the special deference of section 
362(d)(3) to the interests of single asset real es­
tate mortgagees and have found that "cause" to 
defer payment or a plan filing should "consist of 
something extraordinary in the circumstances, 
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( 
something that tips the equities of a case outside 
the balance that Congress envisioned and then re­
inforced by establishing the underlying require­
ment."1? Debtors often try to buy time by arguing 
that they are on the verge of selling the asset in 
question. However, the prospect of a sale should 
not constitute cause unless the debtor is able to 
demonstrate that a specific sale is likely to close 
promptly and will generate enough proceeds to 
satisfy the secured debt.'S 

Other Delay Tactics 
(i) File a plan, any plan 

A t least one debtor has proven that filing a non­
confirmable plan is much more effective than fil­
ing no plan at all within the 90-day period. The 
debtor in In re The Terraces Subdivision. LLC19 

within the 90-day period, filed a motion to extend 
the deadline and also filed a facially-feasible plan, 
but did not file a disclosure statement. The court 
dismissed the motion to extend time as moot, be­
cause of the timely plan filing. The fully-secured 
lender then moved to terminate the automatic stay 
under section 362(d)(3) because the plan paid 
too little and therefore could not be confirmed as 
filed. Although the court agreed, it was persuad­
ed by expert testimony that the debtor "had the 
capability of presenting a feasible and workable 
Chapter II plan," and therefore chose to exercise 
its discretion to extend the automatic stay for a pe­
riod of approximately three months and to enable 
the debtor to an1end and seek confirmation of its 
plan within that time.20 This conditional extension 
of the stay apparently satisfied the statutory man­
date that the court grant some form of relief upon 
a debtor's failure to timely file a feasible plan. 

(ii) Litigate asset value 

The value of the lender's interest in the real 
estate apparently must be determined before the 
debtor can calculate the correct amount of inter­
est to be paid under section 363(d)(3). So a debtor 
may seek to delay payment by litigating that value. 
A lender anticipating such a dispute may find it 
advantageous to expedite the process by bringing 
its own valuation motion promptly after the com­
mencement of the case. Although a valuation may 
be heard as a contested matter,"1 valuation most 
frequently requires a longer litigation track that 
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encompasses discovery, including depositions of 
experts, and an evidentiary hearing. A debtor may 
buy substantial delay if the valuation process does 
not commence until 60 or 80 days into the case. 

(iii) Trigger intercreditor strife 

The SARE provisions may enable the debtor to 
foment complex intercreditor disputes that may 
tie up the case. Section 362(b )(3)(B)(i) authorizes 
a debtor, in its sole discretion, and regardless of 
whether it has obtained lender consent or a bank­
ruptcy court order authorizing the use of cash col­
lateral, to satisfy its obligations to pay postpetition 
interest to secured parties "from rents or other in­
come generated before, on or after the date of the 
commencement of the case by or from the prop­
erty." It thus appears that a debtor may use rents 
to make adequate protection payments to a ju­
nior creditor without providing adequate protec­
tion of the senior creditor's interest in such cash 
collateral. The debtor's conduct may precipitate 
intercreditor litigation over the proper use and 
application of cash collateral, particularly in cir­
cumstances where the terms of an intercreditor 
agreement may be ambiguous on the issue, and 
the debtor may seek to defer the ultimate making 
of payments or filing of a plan until the credi­
tors' respective rights (and the debtor's obliga­
tions) are resolved. To minimize the effect of 
this strategy, creditors would be well-advised to 
require the debtor to pay the postpetition inter­
est into an escrow account, which they can battle 
over at a later date. 

In the current environment, the SARE provi­
sions, set forth in II U.S.C. §§ 101(51B) and 
362(d)(3), compel the attention of all parties in 
cases that involve a single real estate asset or 
project. The new provisions will likely have the 
effect of expediting single-asset real estate cases 
and may prove to skew the outcome of these cases 
in favor of lenders. However, they also may have 
unintended consequences, such as devaluation of 
real estate in areas with large numbers of foreclo­
sures. Moreover, given the risks of devaluation, 
and of waste on partly-completed projects, SARE 
lenders can be expected to leverage their positions 
by agreeing to provide DIP financing in exchange 
for tight controls over the debtor's sale or reorga­
nization process, very possibly imposing bench-
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marks and time lines even more constrictive than 
SARE, and coercing expedited sales of properties 
or projects to new and better capitalized develop­
ers. The money has receded, but it hasn't left the 
market yet. 
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The Seventh Circuit addressed the intersec­
tion of two of the most complex and controver­
sial sections of the Bankruptcy Code, § 1111 (b) 
and § 1 1 29(b), in Airadigm Communications, Inc. 
v. FCC (In re Airadigm Communications, Incp 
In so doing, the court clarified the requirements 
that a plan of reorganization must meet to be con­
finned, or crammed down, over a secured cred­
itor's rejection when that creditor has elected to 
have its entire claim be treated as a nonrecourse 
secured claim. The result, which some may find 
surprising, is to permit a Chapter II plan to elimi­
nate a secured creditor's due-on-sale clause and 
effectively cash out the lien at the present market 
value despite the § 1111 (b) election. 
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