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Gifts, Loans and Divorcing Children

By Raimund Freihube, Esq., Of Counsel

Thc current state of California real estate
prices often begets loans by well-
meaning parents to their adult children at
either of two times: (1) When they marry; or
(2) A short time into the marriage when the
happy newlyweds decide to buy their first
house together. But, are the loans really loans
and does it matter? Aside from what a tax
specialist might say about the difference, this
divorce lawyer says that it does matter.

Debts in Dissolution

Divorces are never easy, tensions run
high and distant family members often find
themselves pulled into the fray where a lack
of documentation leaves open to question the
exact character of a particular marital asset, or
in the case | am positing, a debt.

The general rule of thumb regarding
debts in dissolution actions is as follows:
Debts incurred by the happy couple before
and during marriage are community debts.
So, if you were a parent loaning your
son/daughter and an in-law the funds for a
down payment on a house, you would
probably not give a second thought to an
internal prompt from your conscience, a.k.a.
your better business manager, that at the very
least you should also prepare a rudimentary
promissory note to be signed by the then very
compliant and willing couple simultaneously
with the transfer of the funds. Why should 1,
you might say to yourself. Sue and Dave are
family, they are both gainfully employed, the
technicalities (i.e. the Note) are embarrassing,
they are up-standing citizens of the
community and they will do the right thing.

Don’t Count on Others to Do the Right Thing
Or will they? Experience suggests very
strongly that they will not when it counts
most, and a dissolution action is at least one
of those moments when it counts most. Yet
once again this practicing divorce lawyer has
seen a soon-to-be ex-spouse willing to state
under oath that a loan was not a loan but a
gift, and “I don’t owe anybody anything!”
Even before this outrageous assertion the
afore quoted in-law had long since become an

“outlaw.” Nevertheless, such ribald conduct
is not new and is occasionally accompanied
by the following sentiment expressed soto
voce to the opposing lawyer standing on the
legitimacy of the loan: Why not, he’ll take his
chances and maybe he’ll get lucky.

Financial Opportunities Missed

Let us assume for the moment the loan
is legitimate. T'he lack of documentation
becomes important in the dissolution context
for at least two reasons which are largely
unrelated to repayment of the debt but have
significance in themselves. They are: (1)
Proving the character of the transfer will then
require considerably more time and effort, as
well as possibly live testimony from the
transferring party; and (2) The honest spouse
acknowledging as a debt the transfer of the
funds may very well be deprived of an
opportunity to engage in some astute
financial planning and assume the entire debt
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...If you were a parent loaning your sonjdaughter

and an in-law the funds for a down payment on a

house, you would probably not give a second thought

to an internal prompt from your conscience. ..

in exchange for a credit elsewhere, such as a
release from some other liability (typically
credit cards, credit cards and more credit
cards), or receipt of a greater portion of some
other community property item also being
divided, such as equity in the family home.

Tax Consequences

Although the generous parent often does
not consider repayment important other than
as a matter of principle, the lack of
documentation, if not convincingly
surmounted at trial or before, also deprives
the honest spouse, usually a blood relation, of
a financial planning opportunity at a time
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C&T Movie Night with Brad and Friends

lark & Trevithick clients and friends

gathered on Friday, May 14th for the
opening night of the hit movie *Troy.Z Movie
Night has long been part of our firm tradition,
since our opening night screening of the
first «Batman.Z

The celebration started poolside at the
Downtown LA Marriott. Cocktails in hand,
350 guests nibbled on Greek kabobs and
mingled in the late afternoon sunshine. At
the appointed time, all moved next door to
the Laemmle Theatre to view the featured
movie, starring Brad Pitt, Orlando Bloom
and Eric Bana.

That night, everyone was a film critic,
some enjoying the moviees special effects,
others enjoying the story and an equally large
group wondering why we didnet just continue
the poolside party. When all was done, there
remained a universal sense that it was fun to
gather and share in the festivities. Movie
Night, as always, inspired a celebratory mood
and provided a great opportunity for Clark &
Trevithick attorneys to see their clients and
friends. We were delighted so many friends
were able to share in the fun

Clockwise from left: Les Horowitz and
Raimund Freihube with guests Laura
and Charles Gross (center) during the
pre-movie reception. Phil Bartenetti
announces one of the evening's many
raffle winners, whose names were
drawn by Ann McGilvray. Bill Horsfall
andeldon and Diana Gottschalk share a
laugh with Phil Bartenetti. Jim Seley and
Kevin Fiore smile for the camera -
Hollywood style. C&T Welcoming
Committee - Mary McDonnell, Diana
Gemigniani and Raven Lewis greet
guests with smiles.



