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ankruptcy petition filings in the
“entral District of California
have resched a record high. In
1992 filings were up more than
26 percent from 1991, and in
1991 more bankruptcy petitions
were filed than in any other pre-
vious vear.! The ecenomic down-
turn of the past two years
continues to create record busi-
ness failures. For the forseeable
. future, as the option of bank-
ruptcy becomes more of 3 business tool
and less of a social embarrassment, expo-
nential increzses in bankruptey filings are
certain to occur.

Bankruptcy is, however, not always
the best solution for a distressed business
that has decided to liquidate. Upon filing,
the debtor faces 2 Bankruptcy Court that is
already overburdened with its caseload.
Equaily overburdened Chapter 7 trustees,
serving by appointment, rarely are able to
devote the attention needed to tailor the
liguidation effort to options other than

auction sales, The process of liquidating
the assets is often slow and costly, because
Chapter 7 trustees generally must seek
Bankruptey Court approval for each trans-
action they undertake. Chapter 7 trustee
sales often result in lower recoveries due
to this bulk sale process, as well as the
necessity of following Bankruptcy Court-
approved sale procedures. These proce-
dures are calculated to conform to
adequate notice concerns of the Bank-
ruptey Court but frequently fail in realizing
the maximum recovery for the assets
being sold.

An Assignment for the Benefit of
Creditors (“Assignment™ 1s another option
that can be utilized to help overcome the
problems often incurred in Chapter 7

John Lapinski and Leslie Horowitz are
partners al Smith & Smith specializing in
Assignments for the Benefit of Creditors,
insolvency, bankruptcy, and commercial
litigation. Lapinski is a former member of
the Association’s Board of Trustees.

¥

LIS ANRFLFS [AWYER / 21



trustee liguidation saies.

An Assignment is a business liquida-
tion device available as an alternative to
bankruptcy.? It is, however, analogous to
bankruptcy under the United States Code
but, unlike a Chapter 7 bankruptcy, should
only be considered if there are assets to
liquidate. The significant difference is the
zhility to avoid following all of the adminis-
trative procedures that govern Bank-
ruptcy Court proceedings. Assignments
lessen the time required to sell assets,
increase the liquidation options, and keep
the costs substantially lower, often result-
ing in a greater return for creditors. There
are many reasons for this result, including
the flexibility in the method of sale, the
ability to act quickly and the greater time
the assignee will generally devote to the
liquidation effort. The ability to utilize
Assignments in California can be traced to
Civil Code Section 22.2, which incorpo-
rates English common law: “The common
law of England, so far as if is not repugnant
to or inconsistent with the Constitution of
the United States, or the Constitution or
the laws of this State, is the rule of decision
in all the courts of this State.™ Assign-
ments are favored in the law and are
construed so that they may stand rather
than fall.*

Assignments are recognized in the
Code of Civil Procedure, which states that
“lnjorwithstanding any other provision of
the Code of Civil Procedure, [a] defendant
may make a general assignment for the
benefit of creditors.”™ Other statutory pro-
visions in the Civil Code and Code of Civil
Procedure have been implemented to
assist the assignee., However there is no
comprehensive statutory scheme similar
to those for attachments or writs of
possession.®

An Assignment is simply a contract
whereby the troubled entity (“assignor”
transfers legal and equitable title, as well
as custody and control of its property, toa
third party {“assignee”) in trust, to apply
the proceeds to the payment of the
assignor's debts.” The assignee liquidates
the property and distributes the proceeds
among the assignor’s creditors in accord-
ance with priorities established by law.®

Virtually any transfer to a trustee, by
which the debtor seeks to divest itself of
hoth title and control of aff assets and

intends to create an absolute convevance

for the purpose of distributing proceeds
among its creditors, is in legal effect an
Assignment, no matter what the parties
call it.% An Assignment must vest allinter-
est in the property transferred to the
assignee;!® however the assignee takes
only that property that the assignor may
legally convey or assign.'! A surplus of
property over the total debts does not ren-
der the Assignment mvaiid and is held in
trust by the assignee and returned to the
assignor, whether or not expressly stated
in the instrument.t?
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An Assignment is most successful
when there is cooperation among the
debtor, the secured creditors and the
assignor, For example, an assignee of a
manufacturing business may, with the
cooperation of the secured parties and the
orincipals, operate the business for a hm-
ited time to complete work in process and
to maximize recovery of accounts receiva-
ble. An assignee often will be able to
employ the principal of the assignor who
can be invaluable in clarifying business
records and liquidating assets at the high-
est possible price. A Chapter 7 trustee sel-
dom is in a position to avail the bankruptcy
estate of this option, tending instead to
liguidate im bulk or mass rather than
employ what may otherwise be more
rewarding methods.

PARTIES WHO MAY ASSIGN

A debtor is any individual, partnership
or corporation that owes anything to any-
one. Any debtor owning property has, as
an incident of ownership, the inherent
common law right to make an Assignment.
The general rule is that any insolvent
debtor may make an Assignment.®?

An Assignment is not fzasible (and
thus discouraged) for individuals, because
individuals do not receive discharges as
they would in a Chapter 7 Bankruptcy.
Although a creditor may ot pursue assefs
assigned to the assignee, a creditor may
continue to pursue the assignor's posi-
assignment assets in the absence of a dis-
charge. In most instances, it would be very
difficult to determine at what point an indi-
vidual assignor’s liability ends. However,
an individual assignor does have the right
to claim property as exempt for debts
under Caiifornia law. '

Partnership property may be
assigned by a partner.!® The partner needs
the express consent and authorization of
other partners to make an Assignment. An
Assignment is not within the contempla-
tion of an ordinary partnership or the usual
course of business and therefore is beyond
the scope of agency arising from the part-
nership.'s The consent need not be in writ-
ing!" and is not necessary ¥ other partners
have abandoned the partnership busi-
ness.! An Assignment of both partnership
property and an individual partner’s prop-
erty wiil be construed to give partnership
creditors pricrity on partnership assets
and an individual partner’s creditors prior-
ity on the individual's assets.!?

Corporations may make Assignments
unless restricted by their articles or some
statutory provisions.” A corporate resolu-
tion is required since an Assignment is @
disposition of zll of the corporation’s
agsets?!

ASSIGNABLE PROPERTY

Any non-exempt property that the
debtor can sell or convey or would be sub-
ject to execution may be assigned. Real,

persoral, and general intangibie property
are assignabie. When a corporation makes
an Assignment, all corporate property,
tangible and intangible, is transferred to
the assignee,® including choses in actions,
customer lists, book accounts, and rights
and credits of all kinds, both in law and
equity.® A cause of action in tort, suchasa
business tort, that survives to a personal
representative can be enforced in the
name of an assignee.®

An Assignment of real property that
purports to pass all interest of the assignor
is a conveyance® and is subject to all the
nrovisions of the Civil Code relating to
transfers of real property.” The failure to
record a transfer does not render the con-
vevance invalid against subsequently
attaching creditors, since an unrecorded
deed or Assignment is sufficient to pass
title against such a creditor.?

The goodwill of a business (even one
closed and in liguidation) is an asset that an
assignee will not only recognize but
attempt to utilize when liguidating the
assets of business. Goodwill is seldom of
any value in a Chapter 7 trustee’s liquida-
tion sale. Goodwill may be a significant
asset whose value can be realized through
a turn-key sale to somecne interested in
the assignor’'s business. While going-
concern value seldom is obtained, an
assignee could keep the assignor's assets
in place for a period while seeking tofinda
purchaser. An assignee thus may try to
operate a business in order to sell it asa
going concern in order to realize the good-
will value. A Chapter 7 trustee has no
incentive to undertzke that extra work or
spend the time and money required to seek
the necessary court approval.

A trademark or trade name that is not
personal but is connected with tangibles
such as location, leasehold or goods, con-
stitutes a part of the assets of the estate.
The right to use a trademark or trade
name will pass in an Assignment even
though it is not specifically mentioned.?

The interest of an nsured in a life
ingurance policy having & cash surrender
value may be included in an Assignment,
but where (he interest of the insured is
merely a right to exercise an option £o sur-
render the policy for the cash surrender
value, and the interests of innocent third
persons named as beneficiaries would be
affected, an Assignment has been held not
to carry with it the insured's interest.”®
The assignee is the equivalent of a loss
pavee and makes notification to the
insurer.

DISCHARGE OF DEBTOR AND
CONSENT OF CREDITORS

Assignments do nof discharge a
debtor, except to the extent of the actual
amount ¢f any payments made by the
assignea.®®

A conditional sale vendor, lessor or
secured creditor elects whether to retake
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its property or colisteral or utilize the
assignee for purposes of liguidation proce-
dures. Such creditors, in fact, are often the
greatest beneficiaries of the Assignment
and usually consent to the proceeding
since this procedure generally realizes
more on their coflateral or property than
from a Chapter 7 bankruptcy. These obli-
gations nearly always are personally guar-
anteed by the company's principals who
benefit from the better liquidation results.

While not reguired to consent to an
Assignment, secured creditors often must
agree in advance of the Assignment since
their cooperation frequently affects the lig-
uidation of the assets. 3!

The acceptance of an Assignment by
unsecured creditors is not necessary since
under common law the proceedings are
deemed to benefit them through equality
of treatment.

Creditors who file claims under an
Assignment waive all obiections to any
Assignment form irregularity, title of the
assignee to the assets, or validity of the
Assignment.®

An Assignment is not a fraudulent
transfer if there is immediate delivery and
change of possession of all personal prop-
erty of the assignor,®® The funds realized
on liquidation by an assignee cannot be
cluimed by a single creditor or jointly by all
creditors since the assignee holds the
funds in trust,®

SELECTION AND PERSONAL
LIABILITY OF ASSIGNEE

The assignee generally is selected by
the assignor, altheugh a court may remove
an assignee for violations of the Assign-
ment contract or nonfeasance. The
assignee may not give up his duties under
the Assignment without Hability or a supe-
rior court order until credifors receive
distribution.®

The assignee 13 entitled to compensa-
tion either as stated in the contract of
Assignment or as negotiated with credi-
tors. Even if the contract is silent on the
aseignee's fees, the superior court has
equitable power to grant reasonable com-
pensation to the assignee.’ The compen-
sation issue thus should be resolved in
advance and in the contract.

The standard of care for an assignee s
an ordipary prudent person who would
make the same decisions in his or her own
affairs under lke circumstances.”” The
zssignee may be liable for losses occa-
sioned if the standard is not met or for fail-
ure to observe statutory priority given
debts owed to the U.5%

POWERS AND DUTIES OF ASSIGNEE

The assignee's duties include protect-
ing the assets of the estate, administering
them fairly and representing the estate.
The exact duties depend on the type of
case.

The assignee is the representative of

MAY 1993

the assignor and not 2 bena fide creditor,®
and so acquires no greater right in the
property assigned than the assignor had at
the time of the Assignment. In this
respect, although the assignee may be a
trustee and the creditors may be consid-
ered the beneficiaries of the Assignment,
the assignee is no mere than a representa-
tive of the assignor and does not techni-
cally represent the creditors. s

Prior law held that an assignee may
not maintain an action to set aside a fraud-
ulent conveyance made by the assignor,
since such a conveyance was binding on
the assignor;*! however this changed with
the enactment of Civil Code Section
3439.07(d). Section 3439.07(d) holds
that a creditor who is an assignee may
exercise any and 21l of the rights and rem-
edies specified under the section, if they
are available to the credifors, 1} ony to
the extent the rights or remedies are so
available and 2) enly for the benefit of
those creditors whaose rights are asserted
by the assignee.

A transfer of assets to the assignee
does not violate the reguirements of bulk
sale transfers;* the assignee becomes a
lien creditor who takes ahead of all other
creditors, If a secured creditor’s lien has
not been perfected the Assignment cuts off
such an interest.*?

The assignee can file a quiet title
action against a grantee of real property
that is alleged to have been fraudulently
conveyed.

An assignee may recover any prefer-
ential transfer of property but must com-
mence the action within one year of taking
the Assignment.#® To be preferential and
thus aveidable, the transfer must be made
within 90 days of the Assignment, or one
year if the creditor is an insider, and the
transfer must have been made while the
assignor was insolvent.*

An assignee is often able to pursue
causes of action where a Chapter 7 trustee
could pot or would not. The assignee is free
to enter into contracts to recover assets or
fiquidated claims. Thus, an assignee may
hire an attorney on a contingent fee basis
to pursue claims that may be theoretically
possible but impractical for a Chapter 7
trustee to pursue in a bankruptcy. The
assignee has the flexibility to contract with
one or more creditors or even sharehold-
ers to fund expenses to pursue a valuable
cause of action without the need to seek

court approval.

Notwithstanding any provision in a
lease for its termination upon the making
of the Assignment, the insolvency of the
lessee, or other provision relating to the
financial condition of the lessee, for a per-
iod of up to 90 days after the date of the
Assignment, the assignee may 0ccupy any
business premises held under a lease by
the assignor upon payment when due of
the monthly rental reserve in the lease for
the period of the occupancy.*’

New procedures effective this year
reguire the assignee to give written notice to
the assignor’s creditors, equity holders and
other interested parties within 30 days of
accepance of the Assignment. In addition,
the assignee must establish a date between
150 and 180 days after publication by which
claims against the estate must be filed.®
These procedures benefit the assignee and the
creditors by establishing deadlines and safe
harbors.

EFFECT OF BANKRUPTCY

i a creditor or creditors file an invol
untary bankruptcy petition, the Bank-
ruptey Court will enter an order for relief
only if the court finds the requirements of
Section 308 have been met and no absten-
tion motion has been filed by the
assignee.®

The Bankruptcy Court may abstain
from accepting jurisdiction if the Assign-
ment essentially treats creditors in a man-
ner similar to a Chapter 7 bankruptcy and
acceptance of jurisdiction brings no addi-
tional benefits to creditors.’ Where Bank-
ruptey Court jurisdiction may be beneficial
1o prevent fraud or injustice, an Assign-
ment may be avoided by a bankruptey trus-
tee, even if the Assignment occurred more
than 120 days before the involuntary bask-
ruptey petition was brought.”

PROPERTY UNDER ATTACHMENT
OR SUBJECT TO OTHER LIENS

At common law, the attachment pro-
visions provided that a defendant may also
make an Assignment notwithstanding any
remedies available to a plaintiff contained
in the provisions.5

If an Assignment is created within 90
days of a creditor being awarded 2 tempo-
vary protective order or writ of attach-
ment, the lien created by the attachment is
terminated.® The fien may be reinstated
under certain circumstances.’™ By
subrogating the assignee to the rights of
the plaintiff whose Hen is terminated, Loc
priority of the lien may be preserved for
the benefit of the estate.5 The assignee
has priority over subsequent attaching
creditors.5®

A judgment lien obtained befere the
Assignment may be a lien on assigned
property but may be subject to preference

attack; however, 2 judgment lien obtained
after Assignment creates no lier since titlke
already passed to an assignee.” Therefore,
prior valid liens or mortgages on property
are unaffected by an Assignment. A condi-
tional sale agreement, vaiid and enforcea-
ple against the assignor {vendee), is
enforceable against the assignee.5 On the
other hand, the assignee does not take
property as a bona fide purchaser for value;
the assignee takes subject to every equity

{Continued on page 45)
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BANKRUPTCY ASSIGNMENTS

(Continued from page 23}

that might have been enforced against the
assignor.”

DISTRIBUTION PRIORITIES

Secured creditors retain their collat-
eral, or its value, generally as a lien on the
proceeds. The costs and expenses of the
Assignment, incleding the assignee’s foes,
legal expenses and costs of administra-
tion, are paid first, just as in a Chapter 7
bankruptcy. Accordingly, in situations
where the assets are overencumbered it is
necessary to obtain the subordination of
the secured creditor(s) to such expenses,
which generally is resolved by agreement
prior to acceptance of the Assignment.
Thereafter, distribution is generally made
in accordance with the following priori-
ties established by law:

1) Obligations owing to the U.S. (in-
terest and penalties stop as of the date of
the Assignment).”

2) Labor wages and benefits.”

3) Sales and use taxes (interest and
penalties continue after the Assignment.

4) Income taxes (interest and penal-
ties contirrue after the Assignment).”

5) Bank and corporate taxes.

6) Employment insurance contribu-
tions.”

7y Unsecured creditors arising from
deposits for specified purposes.”

8) Genpera} unsecured claims.

Interestis paid only after the principal
is paid for all claims filed. Interest rates
are computed according to the original
agreement between the vendor and the
assignor. Thereafter, inferest claims are
computed and prorated if necessary.
Surplus is returned to the assignor after
ponparticipating creditors have had an
opportunity to reach surplus.”

An assignee mus¢ render an account-
ing to creditors within a reasonable time
and generally does so when the estate is
closed. In many instances periodic bufle-
tins are sent to creditors.”

An Assignment for the Benefit
of Creditors is an old common law tool
that is not utilized as often as it should as
an alternative to bankruptcy. Itcan save
time and expenses and is often beneficial
to principals who have personaliy guar-
anteed company obligations or have
personal liability on tax claims. Itmay be
of substantial benefit to secured creditors
by relieving them of the costs and risks of
liquidation where the creditor is nof rea-
dily able to comply with the requirernents
of Commercial Code Section 9504” or
wishes to avoid foreclosing on itscollater-
al for other reasons.” *

| ANNUAL REPORT OF THE U.S. DIST. CT., REPORT ON
THE BUS. OF THE CT.. MANUEL REAL, CHIEF JUDGE {(Jan.
1993).

2 15 Car, LAW Revision CoM. ANK. REP. 2212 (1979}
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Why use an ordinary trustee company
when you can have a Law Firm?

) .

Richard Witkin

Attorney at Law

CALL (310} 559-8900

Non-judicial foreclosures are complex. If you want to ensure
that your foreclosure trustee has the expertise required, call the
law firm that specializes in foreclosures.

® We Ad os fhe Foreclosure Trustee

w Experienced 17 Year Member of CA State Bor

® Superviset & Conducted Over 5,000 Foreciosures

m Backed by Professional Liabiity Insusance

s 1AW QFFICES OF
RicHARD G. WITKIN INCORPORATED

A Professional Corporation
9536 Cutver Bled, Suite 201 Culver City, CA 90232

The Hamer Group and its principal
have over 20 years experience with
liquidations, insolvency consulting
and Common Law General
Assignments for the Benefit of
Creditors with a track record of
increasing the liquidation
options and consequential
recovery. The Hamer Group s an
active Dishursing Agent in
bankrptcy cases. Frederick Hamer
is a Superior Court Receiver, and
an experienced AAA Commercial
Arbitrator.

The Hamer Group has a full staff of
accountants, adjusiers and
appraisers well versed in Common
Law General Assignments for
the Benefit of Creditors backed
by attorneys whose experience in
this area more than complement
the process.

We welcome the opportunity to
consult with you and your clients
concerning lnsolvency problems as
they may relate to the Common
Law General Assignments for
the Benefit of Creditors,

THE HAMER GROUP

Frederick Hamer

11500 West Oly mpic Boulevard
Suite 609

Los Angeles, CA 9000+
Telephone (310) 477-4533
Facsimile (310) 477-9626
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Specializing in Assignments
for the Benefit of Creditors
for over 30 years!

We also emphasize

Chapter 7 and 11 Barnkruptcies.
G NS

EARLE HAGEN
LAW FIBRM OF HAGEN HAGEN & HAGEN

(818) 501-6161
FAX (818) 907-6722

17625 Ventura Boulevard, Suite 201, Encino, California 91316

A Subsidiary of T.ID. Service Financial Corporation

... The non-judicial

« Foreclosure Processing

« REO Marketing &
Management

BENEFITS:

« $2 Million E&O Insurance

Coverage
« Competitive Fees
« Financial Stability

» Processed over $3 Billion

in Foreclosures

foreclosure specialists.

Larry Sigler is Vice
President of T.D. Service
Finantial Corporation
in Riverside where he
directs legal services.
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United States, 563 F. Supp. 82 (S.D.N.Y, 1983).

ot Cope Civ. PROC. §1204 (1982).

82 REV. & Tax Cope §6756 (1987).

& Rev. & Tax Cobg §18933 (1983).

& Rev. & Tax CopE $26312 (1982).

s ¥ nEMP. INS CODE §1701 (1936).

s Cope CIv. ProC, §1204.5 (1982). The claim for
Unfunded Vested Pensions Liabitity (UVL} under
ERISA statutes and MEPPA Amendments of 1980
should be treated as general unsecured claims. There
will be z subordination of 50 percent of 3 UVL claim if
distribution to unsecured crediters is net 150 percent.
1 McDougal v, Fuiler, 148 Cal, 521 (1506).

4 Heath, 136 Cal. 362 (1903).

% Schneider v. Moncur, 30 Cal. App. 734 (1816}

™ Assignees are experienced in liquidations and are
required to comply with commercially reasonable stan-
dards in such efforts. Sweet, 158 Cal. App. 2d at 707,
see alse Security Pacific National Bank v. Geernaert,
199 Cal, App. 3d 1425 (1988).

7t See Comprehensive Environmental Response, Com-
pensation and Liability Act of 1980 (CERCLA), 42
(.5.C. §3601-75; EPA Rule 40 C.F.R, §300.1100
{169).
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 “An Assignment for Senefi of Creditors is @ business liquidation
vice available to an insolvent debtor as an alternative (o formal
- bankruptcy proceedings.” {1 62 Cal. App: 3d:1166)

THE LEGAL RAMIFICATIONS SURROUNDING AN
ASSIGNMENT FOR BENEFIT OF CREDITORS MAKES IT
IMPERATIVE THAT THE ASSIGNEE BE A LAWYER, FAMILIAR
WITH THE LAWS PERTAINING TO INSOLVENCY MATTERS.

s one of the few law firms in California which specializes in the

handling of Common Law Assignmenis for Benefit of Creditors,

we are in a position to consult with you conceming insolvency
problems which may exist as to your client, or s (0 those who ame
indebted to your client.

An Assignee for Benefit of Creditors can, among other things:
e Recover Preferential Transfers (Code of Civil Procedure, § 1800 et seq.)
o Recover Fraudulent Transfers (Civil Code, § 3439 et seq.)

e Set Aside Security Interests which are unperfected or defective
(Uniform Commercial Code, § 9301}

e Terminate an Atiachment levied on the Debtors property within
G0 days of the daie of the Assignment (Code of Civil Procedure, §
4G3.010 et seq.)

¢ Enjoin a Landlord from evicung an Assignee, €ven though the
Debtor may be in default on its tease (Civit Code, 8 1954.1)

e Establish a date by which creditors must file their claims to be
able 1o share in any distrbution made in the Assignment Estate.
(Code of Civil Procedure, § 1802—enacted January 1, 1093)

¢ Terminate a Judgement Lien on the Debtors property created by &
noticed filing with the Secretary of State. (Code of Civil
Procedure, § 697.620 (¢}

Our staff of attomeys, in-house accountants, appraisers, adjusters, and
inventory personnel are available to analyze and administer the
nsolvency situation which may confront your client,

LAW OFFICES
DAVID BLONDER
SUITE 1130 ROOSEVELT BUILDING
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TELEPHONE (213) 622-13064
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